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TERMS OF REFERENCE 



(As amended 11th March, 1952; 

“ To inquire into the present system of taxation of profits and income, including its incidence 
and effects, with particular reference to the taxation of business profits and the taxation of salaries 
and wages : to consider whether for the purposes of tire national economy the present system is the 
best way of raising the required revenue from the taxation of profits and income, due regard being 
paid to the points of view of the taxpayer and of the Exchequer: to consider the present system of 
personal allowances, reliefs and rates of tax as a means of distributing the tax burden fairly among 
the individual members of the community: to make recommendations bearing in mind that in the 
present financial situation it may be necessary to maintain the revenue from profits and income: 
and, in so far as they make recommendations which would on balance entail a substantial loss of 
revenue, to indicate an order of priority in which such recommendations should be taken into 
consideration.” 



NOTE 

For the guidance of intending witnesses the Commission published a list of the main heads 
under which evidence was invited. They explained that the list was not necessarily exhaustive and 
that witnesses could put in evidence on questions not specifically mentioned, provided that they fell 
within the Commission’s terms of reference. The list is reproduced below. 

A. General social and economic questions 

1. Is the present system of taxation satisfactory, or could it be improved, in relation to: — 

(a) incentives, 

(b) risk bearing, 

(c) encouraging savings, 

(d) the control of inflationary or deflationary tendencies, 

(e) the balance of payments, including the inflow and outflow to and from this country of 

capital for investment, 

( f ) its effect on the distribution of personal incomes, 

(g) other economic and social objectives? 

These questions can be considered in relation to the taxation of : — 

(i) salaries and wages fP.A.Y.E.), 

(ii) profits of businesses and self-employments, 

(iii) dividends and other sources of income. 

2. Would it be advantageous to link Income Tax with social security payments and 

contributions? 

3. Is the present treatment of companies for taxation purposes satisfactory or should it be 

altered? 



B. Particular matters 

4. Is the taxation net drawn too widely or too narrowly in relation to : — 

(a) the taxation of United Kingdom residents (companies or individuals) on overseas profits, 

( b ) the taxation of non-residents on United Kingdom profits, 

(c) the definition of residence, etc. ? 

5. (a) Are there any kinds of profits or income which are not charged but should be; or which 

are charged but should not be? In particular — 

( b ) Is the present distinction between profits liable to charge and those not liable to charge 
as being capital profits satisfactory? 

6. Is the basis of computing income from property under Schedules A and B satisfactory? 

7. Should the present rules about deductions for outgoings and expenses be altered? 

8. Are the provisions for relief in respect of double taxation satisfactory? 

9. Should the present system of graduation by means of the exemption limit, personal allow- 

ances, reduced rate relief and Surtax be altered? 

10. Should the existing differentiation between earned and unearned income be extended or 

reduced? 

11. Are alterations necessary in the rules governing personal and other allowances? 

12. Should the rules about the taxation of husband and wife be altered ( a ) as regards aggregation' 

( b ) in any other respect? 

13. Should P.A.Y.E. be altered or abolished? 

14. Should the principle of deduction at source be extended or restricted? 

15. Should the method of assessment to Surtax be altered, and in particular should it be deducted 

from salaries? 

16. Are any alterations desirable in the system of administration and the functions of the various 

statutory bodies or persons connected with taxation? 

17. Are any changes in the provisions against avoidance and evasion desirable? 

18. Is any alteration necessary in the rules governing the taxation treatment of special classes of 

taxpayers (e.g. public corporations, co-operative societies, charities)? 
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Mr. Robert Walker, M.B.E., Mr. A. G. Davies, Mr. H. J. Hinves and Mr. T. W. Macdonald, 
on behalf of the British Overseas Mining Association, called and examined. 



FIRST MEMORANDUM SUBMITTED BY BRITISH OVERSEAS 
MINING ASSOCIATION 



1. In response to .the Royal Commission’s invitation 
the Association has pleasure in submitting evidence 
on various matters included in Part A of the heads of 
evidence dealing with general social and economic ques- 
tions with particular reference to the question “whether 
for the purposes of the national economy the present 
system is the best way of raising the required revenue 
from the taxation of profits and revenue, due regard 
being paid to the points of view of the taxpayer and the 
Exchequer ”. 

2. This Association consists almost entirely of com- 
panies operating mines overseas Mid finance companies 
which, after carrying out the necessary preliminary work 
of exploring and prospecting for new minerals, form and 
develop the operating companies. A list of the members 
of the Association setting out their respective spheres 
of interest geographically and the minerals with which 
they are concerned will be found in Appendix If 1 ). 

3. The Commission will doubtless receive a large 
volume of evidence on the general aspects of taxation 
covered by Part A and it is therefore proposed, par- 
ticularly since members of the Association are not large 
employers of labour within the scope of P.A.Y.E., to 
confine this memorandum to matters of especial concern 
to the overseas mining industry under sub-headings 1 ( a ), 

1 (b), and 1 (c) and to a few general comments under 
heading 3. 

4. It should, however, be said that the Association 
shares the common view of the business community that 
the current level of taxation on business profits in this 
country is unduly onerous. 

A.1 (a) Incentives 

5. The Association considers that certain features of 
the .present basis of taxation in this country are harming 
the overseas mining industry and restricting its contribu- 
tion to the national economy. The Association’s views m 
this connection were outlined in its memorandum to the 
Chancellor of die Exchequer dated 15th February, 1951, 
a copy of which it attached as Appendix If*). 

The main purpose of that memorandum was to em- 
phasise the importance of creating conditions which 
would not only remove the inducement for existing com- 
panies to migrate but would also encourage the develop- 
ment of new enterprises through the medium of companies 
controlled in the United Kingdom. 

6. In it the Association pointed out that mining com- 

panies controlled from the United Kingdom operate 
under far less favourable tax conditions than those con- 
trolled elsewhere and are thus under a severe handicap 
in their highly competitive field of business, particularly 
in acquiring and developing the new deposits which must 
be found and worked if die industry is to survive. 



It is desirable, in the national interest, especially in 
view of the .present urgent need to increase the supply 
of minerals, particularly non-ferrous metals, that every 
possible encouragement should be given to the develop- 
ment of new deposits and no encouragement could be 
more fruitful than .the removal of the tax handicap 
referred to above. 



7. Evidence of the oppressive nature of current taxation 
is furnished by the fact that in 1949 and 1950 companies 
previously controlled in the United Kingdom— most of 
them mining companies — whose issued capital alone 
amounted to some £37 million, transferred control over- 
seas ; one of the main considerations that prompted this 
exodus was the heavy impact of United Kingdom taxation 
on the companies’ overseas earnings. 



8. It is realised that in a period of re-armament heavy 
taxation is inevitable, but the maintenance of a high level 
of taxation on the overseas mining industry, particularly 
when world economic conditions become more normal, 
will undoubtedly on a long-term view be seriously harm- 
ful to the national economy. The reduction of the tax 
handicap at present suffered by the industry would 
admittedly result in an immediate loss of revenue but 
this loss would soon be more than compensated by the 
benefits to the national economy both in respect of revenue 
and of earnings of foreign exchange that would accrue 
from expansion of the industry. 



( l ) Reproduced as Appendix IV of the Second Memorandum. 
O Not reproduced here. 



9. There are good reasons why the mining industry 
requires special treatment: — 

(a) Its operations involve a great deal of preliminary 
expenditure by way of prospecting and development, 
often extending over many years and often -proving 
abortive. 

(b) If this stage is successfully passed the industry’s 
main asset is of a wasting character. 

(c) The industry must raise large sums of “ high risk ” 
capital. 

(d) A first share in profits is often claimed by the 
countries in which the mines are situated toy way of 
taxes on production and other charges which are not 
admissible under double taxation agreements as deduc- 
tions from United Kingdom tax. The heavier the 
liability for United Kingdom tax shown in the mining 
companies’ accounts, the larger is the share which the 
foreign countries feel justified in claiming for themselves. 

(e) High levels of taxation are a strong deterrent to 
the exploitation of deposits where the ore is of com- 
paratively low grade and the working of such deposits 
is an essential part of the efforts to secure the additional 
output required to meet the world’s increasing demands. 

(/) The industry has to compete with foreign enter- 
prise not subject to the same disadvantage of high 
.taxation. 
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. ( S ) Since .the properties are situated abroad, produc- 
tion can be increased without drawing on the labour 
required for re-armament in this country or our export 
trade. 

( h ) If the resources of mining companies continue to 
be depleted by excessive taxation, further development 
of existing ventures will inevitably be retarded and new 
ventures will not be undertaken under United Kingdom 
control. 



in the British overseas mining industry. Similarly United 
Kingdom investors will be attracted to new overseas enter 
prises controlled locally rather than enterprises controlled 
from London. This must eventually mean that this country 
will remain in control of dying enterprises while the youns 
and vigorous enterprises will be controlled abroad. While 
this section remains in effect there can be no hope that 
London will recover its former position as a leadine 
international financial centre. 6 



A.l (b) Risk Bearing 

10. The distinction between incentives and risk bearing 
(as far as the overseas mining industry is concerned) 
is a slender one and most of the views put forward 
under the heading A.1 (a) are equally pertinent under 
this heading, but it must be stressed that, if an adequate 
supply of raw materials is to be maintained, the invest- 
ment of risk bearing capital must ibe encouraged far more 
than at present. 

.11. Profits tax is particularly burdensome since the 
equity interest of a company has to bear the profits tax 
distribution charge not only on equity dividends but on 
preference dividends also. The effect of this may be 
seen in the comparatively large number of debenture issues 
made in the London capital market and the frequent 
recourse to bank loans since differential rates of profits 
tax were introduced in 1947. The fact that debenture 
and loan interest are allowable deductions for profits tax 
purposes, rather than other financial or commercial con- 
siderations, has in many instances determined the method 
adopted for securing fresh finance. 

Owing to the nature of their operations, however, it is 
not always practicable for mining companies to obtain 
finance iby means of debentures and preference shares 
when new capital is required for development. 

Q was proposed in the House of Commons during 
file debate on the committee stage of this year’sf 1 ) Finance 
SiiTu-i should be an examination into the effect 
of the high rate of taxation and also into the decreasing 
supply of risk capital on the grounds that a serious lack 
of such capital would be disastrous for the country. The 
Association strongly supports that proposal. 

13. Although the position has been improved by the 
completion of a number of bilateral agreements and by 
the introduction of unilateral relief, double taxation still 
nvitrf«? Stn — Ve effeCt on the su PP J y of new capital for 
°Xffj eas °? mm g ventures. In particular the unilateral 
tfnn f Jff VIS1 ° nS 1° n< ^’ in the opinion of the Associa- 
nntn fu/ ar a ? d cannot 'be considered satisfactory 

tTvinn y , P A° V i de relief v u P to total United Kingdom 
taxation and do not limit such relief to one-half or 
Sw q, tm rter 3 °S the • Uni l ed Kingdom 'tax. There are 
f I he P res ? nt . ^tem of double 
^ ^ t0 T hlch . the Association will draw atten- 

tion in its later submissions to the Commission. 

A .1 (e) Balance of Payments 

m ilu ReferenCe -' t0 Appendix I(=) will reveal that the 
ootnpames of ,the Association have world-wide 
interests 'which are of great economic and strategic signifi- 

thdr* nrJuL Unit£ t Kingd . om and it will be realised^hat 
their products make an important contribution to the 
T°T f ^ ala 2 Ce of Payments of the sterling 
area and the United Kingdom in particular. 

A.3 Is the present treatment of companies for taxation 
purposes satisfactory or should it be altered? 

th? P reced mg Paragraphs it will be apparent 
mpn+ «f lthe - ° pinion of tf ? e Association, the present treat- 
raent of mining companies for taxation purposes is un- 
satisfactory. In addition, the Association is convinced 
that Clause 33 of the Finance Bill, 195l( 3 ), which restricts 
the right of companies to transfer their control and 
management overseas, can only be harmful to the national 
th f OI1 n 0 m y ^ Whatever the apparent immediate merits of 
the proposal may be from the point of view of national 
revenue, it must have the effect both of deterring exK 
companies from developing further overseas mines and 
of making it unattrac tive for foreign capital to be invested 
(') 1951. 

IV Second Memorandum, 
f ) S. 36, Finance Act, 1951, now S. 468. Income Tax Act, 1952. 



16. In considering suggested revisions of the present tax 
struoture, the Association realises that there is no 
immediate prospect of any material reduction of Govern- 
ment expenditure and that in consequence any substantial 
reduction in the level of taxation as a whole is improbable 
In view of the importance of retaining a vigorous overseas 
mining industry in this country, however, it is felt that in 
the national interest suggestions for mitigating Ithe burden 
of United Kingdom taxation on the industry should ibe 
given serious consideration. 

17. The Millard Tucker Committee’s report^) contains 
various recommendations specifically designed to assist the 
mining industry. While not attempting to minimise the 
value of these suggestions, Ithe Association considers that 
they are insufficient to place the industry on an equal 
footing with its foreign competitors. 

. '18. Detailed proposals will be presented to the Commis- 
sion in due course under heading B, but in the meantime 
there are certain points within the general field of Part A 
which in the opinion of the Association merit considera- 
tion. 



19. It is suggested that special consideration should be 
given to the extent to which United Kingdom taxation 
should be imposed on overseas earnings. The present basis 
of assessment in this country on the overseas earnings of 
companies, which, although controlled from here, conduct 
their operations abroad, is unsatisfactory and the Associa- 
tion urges that United Kingdom taxation should be 
imposed on such earnings only to the extent that they are 
remitted here. 

20. It is realised that an a period of re-anm ament it might 
be difficult to introduce such a fundamental change as 
this in the basis of assessment and the Association has not 
sufficient information at its disposal to assess the loss of 
revenue it would entaii. It suggests, however, that the 
point merits consideration as a reform to be introduced 
wiith the cessation of re-armament. 



21. The Association also suggests, in view of the present 
shortage of urgently needed minerals, that, in order to 
stimulate mining activity, British mining companies 
operating outside the United Kingdom should be granted 
depletion allowances on a basis of exemption of a certain 
percentage of net income from tax as an alternative to 
Section 22 of the Finance Act, 1949( 2 ) (which allows cost 
of concessions). These companies operate internationally 
in competition with American and Canadian companies 
which are granted such allowances by their respective 
taxation codes, and it is unreasonable to expect them to 
engage successfully in the search for new minerals unless 
and until they are placed on at least as favourable a tax 
tooting as their competitors. 



aa. inis suggestion may be opposed on the grounds that 
it constitutes preferential treatment to mining undertakings, 
and that similar special treatment would be sought by 
other industries. It is, however, especially in the field of 
the extractive industries that British companies operating 
overseas are at such a disadvantage compared with their 
overseas competitors, particularly those from the United 
states, and the Association suggests that the need for 
expanding mineral resources is such that the time has come 
, we . * h °“ ld “. s ? e whether we can bring our fiscal 
methods into line with our physical needs ”. (See Hansard, 
House of Commons, 2nd July, 1951, Col. 1930.) A start 
was made on these lines when the Chancellor set up a 
Departmental Committee in 1948 “ to consider whether 
1S £ laced , upon United Kingdom mining 
by JK , absence from the United Kingdom taxa- 
04 aI1 T a - nces> etc -> etc ”- TJ te Committee made 

pU f eIy practical 

isee para. 231 of the Millard Tucker Report) to which 



OCmd. 8189. 

( 2 ) S. 310, Income Tax Act, 1952. ( 3 ) Cmd. 7728. 
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effect was given by Section 22 of the Finance Act, 1949( J ). 
The provisions of this section went some way towards 
dealing with the handicap but by no means eliminated it 
and it is submitted that the only practical solution of the 
problem is to place British overseas mining companies 
on at least as favourable a tax basis as their international 
competitors. 

23. If percentage depletion allowances were granted, 
there would of course be an immediate reduction in the 



(’) S.310, Income Tax Act, 1952. 



tax payable by overseas mining undertakings, but, if 
Canadian experience affords any basis of comparison, they 
would give such a stimulus to mining development (by the 
release of extra funds for exploration and prospeoting) that 
the consequent expansion of the overseas mining industry 
would soon compensate for any immediate short-fall of 
taxation. 

24. A brief summary of depletion allowances granted to 
mining industries in other countries is given in 
Appendix IR 1 ). 

0 Reproduced as Appendix HI to the Second Memorandum. 



SECOND MEMORANDUM SUBMITTED BY BRITISH OVERSEAS 
MINING ASSOCIATION 



PART B 

In this memorandum we deal only with matters of 
particular concern to the overseas mining industry, leav- 
ing other bodies, whose interests are more general than 
our own, to make representations on broader issues such 
as the depreciation of fixed assets in the light of the 
changing value of the currency. 

A summary of the submissions made in this memoran- 
dum appears as Appendix R 1 ). 

We have referred briefly to certain recommendations 
of the Millard Tucker Committee on the Taxation of 
Trading Profits in Appendix II. 



B.4. Is the taxation net drawn too widely or too narrowly 
in relation to the taxation of United Kingdom residents 
(companies or individuals) on overseas profits? 

(a) The taxation of mining companies controlled from 
the United Kingdom 



1. The position of British mining companies operating 
in overseas territories has changed considerably over the 
last half-century. Fifty years ago the investment of 
British capital was generally welcomed in those territories 
as a means of opening up itheir natural wealth. In many 
of the territories income fax was not levied at all ; in 
none of them was the rate high. Royalty rates were, low. 
There was little local participation in the mining ventures 
and little demand that there should be such participation. 
There was no hostility to high rewards on speculative 
ventures. When profits were made, the tax levied on 
them in the United Kingdom was negligible and was in 
any case limited to tax on remitted profits. (The remit- 
tance basis laid down in the Income Tax Act, 1842, 
Case V, was abolished by section 5, Finance Act, 1914.) 

2. Conditions to-day are very different. Although 
British capital is still welcomed in certain territories, the 
growth of local nationalisms has made the position of 
'British overseas mines very difficult. It is realised every- 
where that the mineral resources of a territory are an 
irreplaceable asset and overseas governments are becom- 
ing more and more insistent upon securing the maximum 
recompense for the removal of that asset. Where British 
mining companies are still allowed to operate, their 
former freedom to remove minerals is often restricted. 



3. Therates( 2 ) of tax (corresponding to the U.K. income 
tax and profits tax) in overseas countries have consider- 
ably increased and often approach or even exceed the 
U.K. rate. The following examples show the tendency : — 



Northern Rhodesia 
Southern Rhodesia 
Commonwealth of Australia 

Nigeria 

Gold Coast 

Gambia 

Republic of India 
Dominion of Pakistan 



3 „ 
2 „ 
3 „ 



4. (Moreover, in many overseas territories mining com- 
panies are subject, in addition to taxes comparable with 
the U.K. taxes on profits, to various levies such as payroll 
taxes, import and export duties, production taxes, royal- 
ties based on profits, etc. Such levies are allowed as 



( l ) Not reproduced here. 
( l ) 1952. 



30159 



working expenses, but are not normally admissible for 
set-off against U.K. tax and their impact on profits is 
therefore more serious than that of an overseas income 
tax. They tend to rise as the overseas governments grow 
more conscious of the value of their mineral deposits 
and thus impose upon the overseas mining industry an 
increasing 'burden the weight of which is not always suffi- 
ciently recognised. We- refer to this matter in greater 
detail in paragraphs 69-73. 

5. In most territories British mining companies compete 
with locally owned companies and, in many territories, 
with American companies. Their liability to U.K. taxa- 
tion on profits, even after the operation of double tax 
relief, inevitably handicaps them in that competition, since 
they cannot retain out of their profits the same margin 
as their competitors for maintenance and expansion of 
their business and for exploration and prospecting. The 
fact that this handicap arises from the need for payment 
of taxes to the U.K. Government is resented by the gov- 
ernments of overseas countries and by public opinion 
there. Payment of taxes to the British Government is 
viewed in almost as adverse a light as the excessive with- 
drawal of profits from the territory; it is seen as a 
factor diminishing the effectiveness of the British enter- 
prise in its local setting, and as lessening the amount 
which the government of the territory can legitimately 
exaot as the price of operating therein. 

6. It is moslt unfortunate that taxation concessions 
urged on colonial governments by the Colonial Office are 
largely negatived for U.K. companies by the taxation 
policy of the United Kingdom. As an illustration of the 
resentment which this- causes, it was -recently announced 
that a motion was to come before the Legislative Council 
in Jamaica asking for urgent representations to be made 
to the British Government concerning the payment of 
British company taxes on profits earned in Jamaica. It 
was contended that, where such profits were retained in 
the territories in which they were earned for the develop- 
ment and expansion of agriculture -and industry, U.K. tax 
should not be charged on .them. 

7. Because of the changed attitude of overseas govern- 
ments towards British capital, it has often been the price 
of survival that British mining companies should accom- 
modate themselves to local opinion by incorporating local 
subsidiary companies. As an incident of this change in 
company structure, U.K. tax payable is, of course, 
restricted to tax on -the dividends paid to Ithe U.K. prin- 
cipal (i.e., a reversion to the Case V position obtaining 
prior to 1914) and, though the change has often been 
involuntary on the part of the British company, it has 
released profits for local development by allowing reserves 
to be 'built up untouched by the British tax claim. This 
was the position 'till section 36, Finance Act, 1951 (section 
468, Income Tax Act, i952) was passed. It is now illegal 
for a British mining company to emigrate to the territory 
of its operations, or to transfer its trade to a local com- 
pany, without the consent of the U.K. Treasury. The 
effect of that section is discussed in paragraphs 87-89 of 
this memorandum. 

8. It is the Association’s view that, if the British over- 
seas mining industry is to be preserved, it must be put 
into a position from which it can successfully compete 
with local enterprises and the clearest way of achieving 
this would be for the U.K. Revenue to forgo taxes on 

A 2 
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profits ploughed back overseas. We therefore submit that 
the profits of overseas mining companies controlled from 
the United Kingdom should be taxed only to the extent 
that they are remitted to the United Kingdom. 

(6) Blocked currency profits 

9. If our claim for the remittance basis of assessment 
is accepted, the difficulties arising from taxation in the 
United Kingdom of profits which, by reason of exchange 
restrictions abroad, cannot be remitted will be removed. 
We nevertheless think it advisable to draw attention to 
this special problem and we submit that, if overseas profits 
are not available to a U.K. company in sterling, they 
should not be assessed to U.K. tax. 

10. The provisions of section 41, Finance Act, 1950 
(Section 497, Income Tax Act, 1952) were designed to 
prevent the charge of interest on tax in arrear by reason 
of exchange restrictions. In our view, the relief given 
by the section is too narrow. The discretion given to the 
Inland Revenue by the section allows them to have 
“ regard to all the other circumstances of the case.” In 
practice, this has led to an insistence that interest on 
arrears is chargeable in cases where funds other than 
those held in blocked currency are available. We submit 
that, if the principle of charging overseas profits must be 
maintained, collection of tax thereon should be deferred 
until remittance is legally possible and until then the 
question of interest on such taxes should not arise. 

Is the taxation net drawn too widely or too narrowly in 
relation to the taxation of non-residents on United 
Kingdom profits? 

General 

11. We consider it wrong for the U.K. Government to 
tax non-residents on income whioh is earned overseas but 
flows to them by way of this country. At present, where 
non-residents hold shares in a U.K. company operating 
overseas, they are liable to U.K. income tax and surtax 
on any dividends which they receive from that company.' 
In addition, they suffer indirectly from the U.K. profits 
tax and excess profits levy charged on the company’s 
profits. 

(a) Non-resident shareholders in U.K. companies 

(i) Income tax 

12. This anomaly is particularly glaring in relation to 
income tax. This point was reviewed by the Royal 
Commission in 1920 (paragraphs 38-39 of the Commis- 
sion’s ReportX 1 ). Although the Royal Commission did 
not feel able at that time to recommend that overseas 
shareholders should be exempted from tax in respect of 
overseas income, they said that, if any relief at all had 
been recommended in respect of overseas income, priority 
would have been given to relieving non-resident recipients. 

13. The present law is that an overseas shareholder in 
a U-K. company is unable to obtain any relief from the 
U.K. taxes paid in respect of the profits underlying his 
share of the dividends (other than minor reliefs available 
under section 24, Finance Act, 1920 (section 227, Income 
Tax Act, 1952), or under certain of the double taxation 
relief arrangements). Had he invested directly in a busi- 
ness conducted overseas, no question of U.K. tax would 
have arisen. 

14. Not only is the present law a formidable deterrent 
to non-resident individuals and corporations investing in 
businesses operating abroad and controlled from the 
United Kingdom, but it is difficult to see how the British 
Treasury can claim any equitable right to tax income 
which is derived from abroad and flows to overseas 
recipients. We submit that such income should be 
exempted from U.K. income tax. 

15. As to the method of exemption, we suggest that 
non-resident shareholders should be entitled to cQaim 
repayment of the U.K. income tax relevant to the propor- 
tion of their dividends paid out of overseas profits. Indi- 
vidual claims would be necessary in order to give the 
U.K. revenue authorities an opportunity of satisfying 
themselves that the claimants were in fact non-resident. 

16. The procedure would be for the U.K. company to 
indioate on dividend warrants the proportion of each 
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dividend apportiona'ble to overseas profits and to show 
separately the net rate of U.K. income tax applicable to 
those profits. This rate would be shown in addition to 
the net rate of U.K. income tax suffered on the whole 
of the profits whioh must be declared under section 52 
Finance (No. 2) Act, 1945 (section 350, Income Tax Act’ 
1952). 

(ii) Profits tax 

17. Elsewhere in this memorandum we urge that the 
profits tax should be abolished but, so long as it or any 
similar tax remains, it must be regarded as essentially a 
tax on companies as such and we do not think that any 
relief can be given to individual non-resident shareholders. 

18. But it is already recognised that, so far as the 
profits tax ds levied on distributions, some relief should 
be given where a U.K. company is controlled by a non- 
resident (section 39, Finance Act, 1947). We submit that 
this relief should be extended so that where one or more 
overseas shareholders each holds not less than 10 per 
cent, of the voting power in a company, so muoh of that 
company’s distributions as flow to those overseas share- 
holders should be excluded from the computation of the 
company’s netrelevant distributions. In principle, we should 
have liked to recommend that distributions to all overseas 
shareholders should be excluded, but we realise that the 
Revenue authorities must be enabled to check abuse of 
the provision and this, we consider, will be practicable 
if the overseas shareholders to be taken into account 
are restricted to those having not less than 10 per cent, 
of the voting power. 

(b) Non-resident directors of U.K. companies 

19. We consider that the rule in McMillan v. Guest (24 
T.C.190) whereby a non-resident director of a U.K. 
company is held to be liable to U.K. tax on the grounds 
that his office is deemed to be exercised in the United 
Kingdom should be abolished. It is often politically and 
administratively necessary for British companies operating 
overseas to recognise the desire of nationals of the terri- 
tory concerned for participation in management and it is 
liable to .provoke resentment if the remuneration for then- 
services performed entirely overseas is subjected to U.K. 
tax. 

20. A. non-resident director may be further penalised by 
a conflict of tax jurisdiction because tax is normally 
charged in full by the overseas territory on the same 
income. This anomaly is recognised by the Board of 
Inland Revenue. The allowance of double tax relief 
under bilateral treaties is by statute dependent on the 
claimant being resident In the United Kingdom. In 
practice, the Board has, on representations made through 
this Association, given relief by concession (Extra- 
statutory concession No. 27, published in the 93rd report 
of the Commissioners of Inland Revenue). This conces- 
sional treatment has been given statutory effect for the, 
purposes of unilateral relief (Sixth Schedule, Part II, 
paragraph 1, Finance Act, 1950). (Seventeenth Schedule, 
Part II, paragraph 1, Income Tax Act, 1952.) 

21. The Board of Inland Revenue has thus recognised 
by its concessional treatment that the hardship created is 
one for .this country to remedy. We submit that non- 
resident directors of U.K. companies performing the duties 
of their office abroad should not be taxed on their 
remuneration. 



B.5. (a) Are there any kinds of profits or income which 
are not charged but should be; or which are charged 
but should not be? 

(a) Percentage depletions 

22. Under the provisions of Part III of the Income 
Act, 1945 (Part X, Ohapter III, Income Tax Act, 
1952) mining companies were given allowances for capital 
expenditure on mining plant, certain exploration and 
development, and the construction of mining works. The 
Act did not allow the cost of purchasing mining conces- 
sions, though this was to a limited extent allowed to over- 
seas companies by section 22, Finance Act, 1949 (section 
310, Income Tax Act, 1952). The Finance Bill, 1952, 
remedies a further anomaly in the 1945 Act and grants 
allowances for abortive exploration expenditure wherever 
incurred. 
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23. Though we are .grateful that the Income Tax Act, 
1945, as amended, has removed many of the anomalies 
and inequities in British tax law in relation to the industry, 
we do not consider that the reforms introduced to date 
sufficiently recognise the special problems of the overseas 
mining industry. 



24. It may seem that, if the original cost of a mine is 
amortised over its working life, the principles of accoun- 
tancy and equity are satisfied and the stability of the 
mining industry is assured. This, however, is not so 
because, apart from the inflationary tendency, there is in 
the field of mining exploration an inevitable trend towards 
higher cost at all times, since the easy finds have been made 
and new ore-bodies will be discovered only through expen- 
sive exploration programmes based on modern methods 
We submit that there should be a tax free allowance in 
respect of mining profits similar to the percentage depletion 
deductions allowed in the United States, Canada, Australia 
and Southern Rhodesia, particulars of which are given in 
Appendix III. 



25. The expenditure of large sums on exploration and 
prospecting is a vital necessity for the mining industry. 
It is normally part of the business of any mining company 
to investigate the extension of known deposits and to 
search for new deposits either in an area contiguous to 
its working leases or in other mineralised areas, whether in 
the same mineral field or elsewhere. Because of the 
necessity for working together with local option-holders 
or other local interests, and in order to satisfy local 
political and nationalist considerations, an operating com- 
pany embarking on new prospecting operations is often 
compelled to incorporate a separate company for each 
specific exploration project. Where this happens and the 
venture comes to nought, no tax recoupment is available 
in respect of the loss sustained on the initial exploration 
and development work. 

26. It may be objected that the granting of depletion 
deductions to profitable mines would confer on them a 
benefit that should go to companies which themselves are 
unsuccessful. The answer to this is twofold. First, in 
the circumstances outlined in paragraph 25, the proposed 
allowance would go to the parent operating company which 
had sustained a loss in respeot of its prospecting subsidiary, 
and, secondly, the entire cycle of mine finding and operat- 
ing must be looked at and the gain or loss to the min ing 
industry considered as a whole. 



27. Company A may, after a series of costly disappoint- 
ments, find a successful mine: Company B may after 
prolonged search find nothing: Company C after a short 
search may strike a rich find and bring it to successful 
working. For the purpose of considering the relevance or 
otherwise of the proposal for granting percentage deple- 
tion, the industry must be looked at as a unit. Professor 
Taussig in 'his Principles of Economics crystallises this 
argument by saying that it is unlikely that, taken as a 
whole, the gains in successful mining ventures suffice to 
offset the losses on the unsuccessful. Under such condi- 
tions, he says, a high return to the few fortunate ventures 
does not constitute a true surplus, and must be accepted 
without prejudice as a necessary and legitimate stimulus to 
efforts that inure to the benefit of society. 

28. It is recognised that, if percentage depletion is 
allowed to the overseas mining industry, its incidence as 
between one company and another may vary considerably. 
As percentage depletion is an allowance of part of the 
profit tax-free, it necessarily follows that, the more success- 
mi the 'mine, the larger is the allowance for percentage 
depletion. The main Object of percentage depletion, how- 
ever, is to enable a mining company to set aside sufficient 
funds for exploration and prospering for new sources of 
raw material to replace those depleted by successful 
working. The bigger and more successful a mine, the more 
likely it is that the exploration ventures necessary to 
replace it will be difficult and costly. 

29. Mines are wasting assets. A mining enterprise faces 
two possibilities ; it may wind up its organisation when the 
ore is exhausted, or it can try to set aside part of its 
profits and use that fund, before its existing mine is 
exhausted, to find, buy or develop another mine. It may 
be considered that continuity in the mining industry is 
not necessary, and that a company should go out of busi- 
ness when its mine is exhausted. Such a view ignores the 
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fact that one of the main pillars of modern industrial 
society is the value of organisation, the preservation of 
“ know-how ” built up by an experienced enterprise and 
contributing to the benefit and progress of society as a 
whole. To permit an established organisation to die out 
is to condone economic waste which is as injurious to the 
public welfare as any other national extravagance. 

30. If the need for continuity in the .mining industry is 
accepted, the increasing cost of achieving that continuity 
must also be recognised. The cost of discovery of the ore 
which represents the raw material of the future will be 
much greater than the cost of discovering the supplies 
being currently used up by the mining industry. One of 
the best ways of assuring a continued supply of raw 
material would be to allow the mining industry to set 
aside out of profits an adequate depletion fund to build 
up new mines. 

31. It is also necessary to examine the international 
aspect. British controlled companies compete in foreign 
mineral fields where their overseas competitors are singled 
out for special tax treatment 'by their governments. 
American and Canadian companies, in particular, operate 
with the aid of large depletion funds built up out of 
tax-exempt current revenues, whidh they are currently 
using to explore and prospect in competition with British 
companies. No British controlled companies can compete 
on equal terms with such companies, which are aided 
and fortified ,by tax codes deliberately devised to set aside 
as tax-exempt part of the .profits of existing mining enter- 
prises in order to encourage and stimulate the opening up 
of new prospects. Unless this is reoognised, this country 
will be faced in due course with the fact that all the new 
and .prosperous mines will be controlled outside the 
United Kingdom. 

32. Although the U.K. tax system may appear reasonable 
for the. overseas mining industry as compared with other 
industries in the United Kingdom, it does not stimulate 
investment in overseas mining. It could, however, by 
giving British controlled mining enterprises tax equality 
in the international sphere, make an important contribution 
to their vital task of opening up new mineral fields and 
ensuring for this country a reasonable share of the minerals 
essential for its industrial life and for national defence. 

( b ) Stock valuation 

33. We urge that for tax purposes there should be less 
rigidity in Inland Revenue practice in determining the 
basis for valuing stock. Summarising our views to the 
Millard Tucker Committee, we consider that any basis of 
valuation should be acceptable providing it conforms to 
the following:— 

(i) it is consistent from year to year ; 

(ii) it is suitable for the trade or the type of business 
concerned. 

34. We consider thajt there should be no compulsion 
for tax purposes to adopt “ first-in-first-out ” (FIFO) 
methods of valuing stock, since passive increases in stock 
values resulting from increases in prices should not be 
treated as income. We submit that taxpayers should be 
■allowed to use the “last-in-first-out” (LIFO) method of 
valuing stocks or the base-stock method, as may be appro- 
priate, for the purpose of determining the cost of stocks. 
The present practice under which stooks are valued at cost 
or market value, whichever is the lower, should be retained. 

35. In our view, smelting and refining companies should 
not be compelled for tax purposes to value their stocks of 
raw materials on hand as if they were speculators in such 
materials. They are not interested in the changing values 
of stocks at every rise and fall of the market. In fact their 
raw materials must be continuously replaced, so that the 
current cost of replacing them must be charged against 
sales, and is thus a main factor in arriving at the profit. 

36. The importance of LIFO methods of stock valuation 
for such companies is enhanced by two factors 

(i) The continuity of the smelting process makes 
necessary a large physical stock to offset dangers of raw 
material shortage which might at any time arise owing 
to rail and shipping bottlenecks between the distant 
mines and the smelters. Stocks of raw materials, there- 
fore, form a substantial part of the assets of smelting 
companies. 

A'3 
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<ii) Most of the materials consumed fey the smelters 
are subject to extreme price movements. The distorting 
effect of the application of FIFO valuations to the large 
stocks constantly carried is intensified by this price 
volatility. 

37. We suggest that the emphasis hitherto given in this 
country to FIFO methods of stock valuation is misplaced. 
In the smelting industry, at any rate, it is rarely true that 
stocks are used in the order in which they are purchased. 
It is more probable that physically the “last-in” stock 
is actually “first-out,” particularly where raw ores are 
placed on dump for feeding into process. 

38. A smelting company purchases stocks only for con- 
version into metal and subsequent sale. The effective 
cost of its raw materials in any period is the cost of 
replacing the quantities consumed in that period, and this 
should be recognised for tax purposes. The FIFO method, 
when raw material prices are rising, exaggerates the indica- 
tions of prosperity’by ignoring the fact that lower-priced 
stocks will have to be replaced by higher-priced stocks. 
FIFO on a rising market shows swollen stock figures and 
this may well lead to dividends or tax feeing paid out of 
what is really capital. Conversely, on a falling market 
FIFO exaggerates the slump. In contrast to the exaggera- 
tions of FIFO methods, (LIFO treats the current cost of 
raw materials as the real outgoing and reflects real rather 
than purely speculative and unrealisable profits. 

39. It is sometimes assumed that 'LIFO stock valuations 
lead to a diminished tax yield. This is not so. The 
American Mining Congress prepared 11-year analyses in 
three industries specially subject to stock profits and losses, 
smelting and fabrication of non-ferrous metals, petroleum 
refining and tanning. For the years 1927 to 1937, both 
inclusive, the Federal taxes paid by these three industries 
(with stock computed on FIFO] totalled $314,500,000. Had 
the three industries been allowed to use LIFO stock 
valuations for tax purposes they would have paid in Federal 
taxes $313,200,000 resulting in a total tax loss to the U.S. 
Revenue of less than one-half of 1 per cent. Over the 
shorter period 1933 to 1936 both inclusive, when com- 
modity trends were upwards, there would have been a tax 
loss to the U.S. Treasury of 10 per cent, in the three 
industries on LIFO methods. In the years 1930 to 1932, 
however, when commodity trends were downward, tax 
payments by the three industries were 33 per cent, lower 
than they would have been under LIFO stock valuations. 
The evidence available suggests that only an insignificant 
tax loss arises to the Revenue over the period of a trade 
cycle. Moreover the stabilisation of profits resulting from 
LIFO valuations must tend to stabilise employment and 
'trade in industries otherwise extremely susceptible to 
volatile business conditions. 

40. LIFO is derived from the base-stock method of 
stock .pricing, and we suggest that in those industries 
where this method is adopted in the accounts, it should 
be allowed for tax purposes. The essence of the base- 
stock method is that a minimum stock must be carried 
to enable the concern to meet normal commercial demands 
and to maintain the “ pipeline ” between mine and market, 
and that this should be valued on a long-term price basis, 
while the balance of stocks should be priced out into 
process at current cost. 

( c ) Dividends paid out of capital profits earned by an 
overseas company 

41. The principle that a capital profit is not taxable in 
this country should in equity be extended to include 
dividends paid out of a capital profit earned by an overseas 
company. We submit that the law as established by the 
House of Lords in C.I.R. v. Trustees of Joseph Reid 
0 deceased ), (30 T.C. 431) should be reversed by legislation. 

B.5 ( b ) Is the present distinction between profits liable 
to charge and those not liable to charge as being 
capital profits satisfactory? 

42. If the Commission is considering the extension of 
the field of direct taxation into the area of capital gains, 
it presumably does so in search of some further untapped 
taxable capacity. The .possibility of further tax yield 
undoubtedly exists in the type of transaction reported in 
Rutledge v. C.I.R. , (14 T.C. 490), and we consider that 
such transactions should be scrutinised more vigilantly 
by the 'Inland Revenue. It is suggested, however, that 
there is no assurance that the taxation of capital gains 



would add materially to the yield from direct taxes. 
Possibly the estimated figures of high yield of capitai 
gains taxation for particular years in the U.S.A. appear 
to furnish an attractive argument for imitating this feature 
of the American tax code. The size of the American 
economy, however, relative to that of the United Kingdom, 
coupled with the greater mobility of capital in the U.S.A.| 
precludes any real comparison. It is clear, moreover 
from such statistics as are available of the tax yield on 
capital gains in the U.S.A. that consistency is hardly one 
of its characteristics. It is not possible to say what the 
net yield in the United Kingdom after deducting costs of 
administration would be, especially as the effect of the 
Government’s .present monetary policy spreads through 
the economy. 

43. The number of disputes and amount of litigation 
resulting from an extension of taxation to cover capital 
gains would be considerable. The taxation of capital 
gains has contributed substantially to the number of tax 
cases reported in the U.’S.A., and it is unlikely that if 
introduced into (the United Kingdom it could be 
administered without a considerable increase in the middle 
and upper ranks of the Inland Revenue establishment. 

44. We suggest that the taxation of capital gains would 
to some extent fail because it could often be avoided by 
non-realisation of the capital in question. A person wishing 
to avoid income tax on his earnings must stop work or 
cease trading and the resultant loss of income can never 
be made good, but a taxpayer may well hesitate before 
realising a taxable capital gain, especially if a profit on 
reinvestment is purely conjectural. 

45. One source of capital gains is dealings in stocks 
and shares, and, if profits on these were to be taxed, the 
effect would be to freeze sales in appreciated investments, 
except in cases of necessity or where sales at a profit 
could be matched with sales of depreciated investments. 
Such a tax would restrict the free flow of risk capital, 
particularly taken in conjunction with the present stamp 
duty of 2 per cent, which is levied on the full value of 
all sales, whether they result in a profit or not. Any such 
restriction would be particularly damaging to the raising 
of capital by the mining industry. 

46. The large variety of capital gains and the high 
death duties in this country would make it difficult to 
classify the capital gains which may appropriately be 
taxed. It is clear, for instance, that in an inflationary 
period gains on sales of real and personal property and, 
to a certain extent, stocks and shares, do not represent 
any increase in taxable capacity or in ability to pay. In 
so far as the gains represent merely an inflationary surplus, 
they are illusory ; they do not represent an increased com- 
mand over economic resources. Any attempt to tax them 
would be inequitable. 

47. Capital gains in the sense of a surplus on realisation 
arise for a variety of reasons and do not necessarily (even 
apart from the inflationary element) represent taxable 
capacity. One person may take a profit on a low-yielding 
security in order to change into one producing a high 
yield ; another may realise shares at a profit in order to 
purchase real property ; another may fake a profit on a 
risky security in order to switch to a lower but safer 
yield. In none of these cases is there present an element 
of spendable surplus. 

48. In the Association’s view capital profits should not 
be taxed. 

B.7. Should the present rules about deductions for 
outgoings and expenses be altered? 

General 

49. The overseas mining industry welcomed Part HI of 
the Income Tax Act, 1945 (Part X, Chapter III, Income 
Tax Act, 1952) as a notable improvement in the law relat- 
ing to capital allowances for mining concerns. Experience 
of the working of these allowances has shown that further 
changes are necessary if the tax laws are to give fair and 
equitable treatment to the mining industry. 

(a) Exploration losses 

50. Expenditure on exploration and prospecting is now 
fully allowable to mining concerns under the Finance Bill, 
1952, provided it is directly incurred by the mining con- 
cern, This does not cover the case of outlays on abortive 
exploration and prospecting where these take the form of 
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subscriptions of share or loan capital in exploration and 
prospecting companies, either wholly or partly owned, 
which are set up to deal with specific exploration ventures 
in an overseas territory. The incorporation and financing 
of such companies for limited prospecting objectives is a 
growing practice in overseas mining. This has been 
referred to in paragraph 25. We submit that, when the 
prospecting company is liquidated or disposed of, the loss 
of share or loan capital incurred on the project should be 
allowed to the company financing it. 

( b ) Shaft-sinking expenditure 

51. The present treatment of expenditure on shaft-sink- 
ing appears to us to require revision. All shaft-sinking 
is at present treated as capital expenditure, to be amortised 
for tax purposes under the output formula in Part III 
of the Income Tax Act, 1945 (Part X, Chapter III, Income 
Tax Act, 1952). We submit that the capital element in 
shaft-sinking should be limited to the original shafts and 
that the cost of subsequent shafts should be allowed as a 
revenue cost. We understand that this principle is already 
applied by the Inland Revenue to the oil industry in 
relation to producing oil wells. 

(c) Optional method of amortisation 

52. We consider that the percentage allowances under 
Parts I and II, Income Tax Aot, 1945, and the formula 
under Part III of that Act (Part X, Chapters I, II and in, 
Income Tax Act, 1952), while generally offering an equit- 
able method of amortising capital expenditure over the life 
of a mine, are sometimes in practice too rigid. The violent 
fluctuations in mining profits make it difficult and in some 
cases impossible for mining companies to pursue a con- 
sistent depreciation policy. As a matter of commercial 
prudence periods of high profit should bear high depre- 
ciation charges and we submit that mining companies 
should be given an option to amortise capital expenditure 
on any basis adopted in the accounts as an alternative 
to the methods prescribed in Parts I, II and m. Income 
Tax Act, 1945 (Pant X, Chapters I, II and III, Income Tax 
Act, 1952). This may be particularly important where 
accelerated capital alowances are granted in the country 
where the mine is situated. 

(d) Optional method of amortisation for new mines 

53. We also invite the Commission to consider admitting 
the amortisation of capital expenditure by new overseas 
mines on the “ emerging profit ” basis, i.e., pre-production 
and initial capital expenditure should be written off before 
a taxable profit emerges if the company so elects ; subse- 
quent capital expenditure should be allowed for tax as 
and when incurred. Provisions on these general lines are 
already in force in South Africa, New Zealand, Northern 
Rhodesia and other territories. In our view, similar pro- 
visions should be introduced into the United Kingdom as 
some recognition of the hazardous nature of mining and as 
an incentive for new British overseas mining projects, 
particularly those in territories which themselves give 
parallel relief. 

(e) Cost of mining properties 

54. The Association gave evidence to the Millard Tucker 
Committee on the limitations at present imposed on amor- 
tising the full cost of mining properties under section 22, 
Finance Act, 1949 (section 310, Income Tax Act, 1952). 
We submit that it is wrong in principle to limit the allow- 
ances to prices paid by the first U.K. purchaser. A com- 
pany buying a concession, whether from another U.K. 
resident or a non-resident, should be allowed to amortise 
the full cost for tax purposes against its profits. If the 
U.K. seller is a mining finance company, the Revenue 
already collects profits on the sale. If the seller is not 
trading in concessions, we cannot see any justification for 
taxing him. We do not accept the argument that the 
Revenue must always be able to match a tax allowance 
with a tax charge. 

B.8. Are the provisions for relief in respect of double 
taxation satisfactory? 

General 

55. Important steps towards relieving double taxation 
have been taken during the past few years. A number of 
bilateral double taxation agreements have been completed 
and a measure of unilateral relief (albeit restricted) was 
introduced by section 36, Finance Act, 1950 (section 348, 
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Income Tax Act, 1952). The present position, however, 
is still unsatisfactory in three main ways : — 

(a) Relief is still incomplete., 

(b) The provisions contain serious anomalies. 

(c) The provisions have become extremely compli- 
cated. 

56. The most satisfactory method of solving the double 
taxation problem would be for all countries to agree to 
tax only income arising within their boundaries. In prac- 
tice, such agreement is unobtainable, but the imperfections 
of the present system could be almost entirely eliminated 
so far as U.K. taxpayers were concerned if U.K. tax were 
imposed only on income arising in the United Kingdom. 
This would require a fundamental change in the present 
basis of taxation and it is possible that on the grounds of 
the cost involved such a change is at present impracticable. 
In any event, even if exemption from U.K. income tax and 
profits tax were given on overseas income, we consider 
that it should be dovetailed into the progressive system 
of personal taxation by, for example, grossing up such 
exempt foreign income at the standard rate for the purpose 
of arriving at average surtax rates applicable to other 
income. 

57. A more realistic approach would be for the United 
Kingdom to extend the present system of unilateral relief 
so as to give complete relief against U.K. taxes for all 
overseas taxes suffered. This,- coupled with the taxation 
of overseas income on a remittance basis as is recom- 
mended in paragraph 8, would go a long way towards 
removing the present defects in the double taxation relief 
provisions. 

58. We cannot think that even in the short term such 
relief would be very expensive and we believe that it 
would be an important step towards encouraging invest- 
ment overseas through U.K. mining companies. Such 
companies would then be able to operate on less un- 
favourable terms in competition with locally owned or 
American companies. 

59. The United States of America, which has pioneered 
much of the modern practice of double taxation relief, 
has for many years 'given unilateral relief up to the full 
amount of the U.S. tax on the same income under section 
131 of the Internal Revenue Code. The U.K. Revenue 
authorities have already conceded that unilateral relief 
is right in principle. We submit that the present restric- 
tions on unilateral relief should be withdrawn. 

Detailed Criticisms of the Present Machinery 

(a) System inconsistent with basis of assessment 

60. Owing to the conventional basis of assessment under 
Case I of Schedule D, the profits earned during the first 
12 months of trading customarily form the basis for tax 
assessments extending over two to three years and, on 
termination, between one and two years’ profits do not 
form the basis of any assessment to U.K. income tax. 
Dealing first with the closing years, overseas tax suffered 
on profits which are not assessed in the United Kingdom 
cannot form the basis of any double tax credit to be 
allowed against income tax. This seems fair for, if income 
is not taxed in the United Kingdom, there are no grounds 
for asking for relief from overseas taxes suffered on that 
income. In the early years, however, the converse is not 
true. Although profits earned during the first year form 
the basis of more than one year of assessment to U.K. 
income tax, any overseas taxes suffered in respect of those 
profits are admitted as a credit only once. A similar 
difficulty arises in respect of overseas income assessed 
under Cases n, IV and V of Schedule D. 

61. Where the income for any year forms the basis of 
assessment for a subsequent year the foreign tax payable 
in respect of the income, which has 'been allowed as a tax 
credit against the first year’s assessment, is allowed as a 
deduction from the income assessed for the second year. 
This goes some way towards mitigating the hardship but 
does not remove it. 

62. It appears to us that, so long as we have in this 

country a conventional rule governing the computation 
of the amount of income to be brought into assessment it 
is only logical and equitable that the same artificial con- 
ception should apply to any tax credits applicable to 
that income, " w 
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63. It is understood that the Inland Revenue authorities, 
by concession, are .prepared to allow some additional 
relief during the closing years where it can be shown 
that a taxpayer has suffered from this anomaly. Often, 
however, this concessional and delayed relief cannot ade- 
quately compensate the taxpayer for the relief he has 
lost (for example, where the profits in the last years of 
a business have dwindled). This form of concession is 
both uncertain and unsatisfactory. 

64. If it is impracticable to alter the present basis of 
assessment so that income tax for each year of assess- 
ment is computed by reference to income actually arising 
during that same year of assessment, we submit that where 
any income forms the basis of more than one assess- 
ment to U.K. tax, overseas taxes computed by reference 
to that income should be admissible by way of credit 
against each such U.K. assessment. 

{■£>) Restriction of tax credits 

65. There are inevitably differences between the 
methods of computing income for tax purposes in the 
United Kingdom and in overseas countries, and these may 
easily lead to loss of double taxation relief. A particular 
example is the method of amortising capital for tax pur- 
poses. Under present law double taxation relief is 
limited to .the lesser of the U.K. tax or the overseas tax 
on the relevant income and, other things being equal, it 
will be seen that, if the capital expenditure is amortised 
more rapidly in the United Kingdom than in the overseas 
territories, the U.K. tax will tend to be lower than the 
overseas tax during the early years, but higher during the 
later years of the relevant .trade. 

66. We consider that the resultant loss of double tax 
relief is inequitable. It may be contended that, to the 
extent to which a difference between the U.K. and over- 
seas taxes results from a difference between the rates of 
tax in the two countries, the taxpayer should not be able 
to obtain benefit from any resultant excess of potential 
fax credit over the total U.K. tax. It appears to us 
impracticable, however, to analyse the difference between 
the total U.K. tax and the total overseas tax on every 
item of income in order to ascribe to each factor entering 
into that difference its relevant significance. 

67. We appreciate that the recommendation of the 
Mallard Tucker Committee (paragraph 308 of their report) 
would often cure this anomaly in so far as it arises from 
a lack of balance between capital allowances here and 
abroad. The problem, however, is wider than this and 
the Committee’s solution would not always give relief. 

68. We submit that where .the overseas tax on any in- 
come exceeds the U.K. tax on the same income and the 
tax credit allowed against U.K. tax is accordingly 
restricted, any unrelieved overseas tax should be carried 
forward and set as a credit against U.K. tax on income 
from the same source in the succeeding year or as soon 
thereafter as practicable. 

(c) Taxes ranking for credit 

69. We consider that the Inland Revenue take too 
narrow a view of the overseas taxes which may be brought 
in for purposes of credit. In the United Kingdom direct 
taxes are levied mainly in the form of income or profits 
taxes, but in other countries different systems may ibe 
in force. For example, in several countries part or all 
of the taxes levied on the mining industry are based on 
produotion, rather than on profits. Other types of taxes 
are referred to in paragraph 4 of this memorandum. 

70. A further variation in the method of raising faxes 
in overseas countries is that frequently the provinces or 
municipalities are empowered to collect their own .taxes 
(as, for example, in South Africa, the United States and 
Canada). For the purposes of the present unilateral relief 
taxes paid to such provinces may be admissible for double 
tax relief where they are paid in countries within the 
Commonwealth, but simdlar relief is not given where the 
taxes are paid in foreign countries. We can see . no 
reason in equity for the non-allowance of municipal or 
provincial taxes imposed by foreign countries. 

71. In some territories abroad foreign tax is charged 
on income outside the territory. For example, India 
charges the entire income of a company if more than 50 



per cent arises there. Unilateral relief is available in 
this country in respect of Indian tax- on the income arising 
in India but it does not extend to Indian tax on income 
arising outside India. 

72. The effect of these different methods of raising 
taxes is referred to in the following terms in the United 
Nations publication “ International Tax Agreements ”, 
Volume II, page xi : 

“ Looking beyond the contents of the present volume 
and beyond the fifty additional agreements currently 
under negotiation, it is possible to anticipate a new 
challenge to the flexibility of the tax agreement tool ; 
as the revenue needs of governments in more and more 
countries exceed what may politically or administratively 
be collected through the income tax, and as under- 
developed countries adopt a vigorous policy of obtain- 
ing a readily determined tax quid pro quo in exchange 
for the depletable natural resources taken out by foreign 
companies, broad new tax measures are in the ascend- 
ance. Chief among them are general turnover and 
production taxes in the developed countries and export 
taxes in raw material producing countries. As the bur- 
den of these taxes increases, unilateral tax relief, limited 
to a narrowly defined income tax, may well fail of its 
purpose.” 

73. We submit that full unilateral relief from double 
taxation should be given in respect of all taxes imposed 
overseas. 

(d) Effect of group election for profits tax on double 
taxation relief 

74. In certain circumstances an election by a group of 
companies to be assessed to profits tax as if they were 
a single company may have the effect of partially or 
completely frustrating the double taxation arrangements. 
This subject is discussed and a recommendation made in 
another part of this memorandum (.paragraphs 104-107). 

(e) Extension of treaties to overseas dependent territories 

75. Where bilateral double taxation agreements are 
in force or where new ones are negotiated it is desirable 
that all territories of the British Commonwealth (so far 
as the British Government is competent to negotiate for 
those territories) should be brought into the arrangements. 
Further, it is important that the extension of double 
taxation agreements to British overseas territories should 
operate multilaterally and not merely bilaterally, as would 
happen, for example, if the double taxation Convention 
with the United States were extended without 
modification. 

76. This last point may .become clearer if reference is 
made to Articles XXUiI and XIH of that Convention. In 
Article XXII it is provided that the Convention may be 
extended .to overseas .territories of the two parties and that 
such an extension shall have the effect of replacing the 
name of the relevant principal party by the name of the 
overseas territory concerned. The practical effect of this 
in relation to Article XLII is that, once an extension to 
a British colony has been approved, an American share- 
holder in a company controlled in that colony can, on 
receiving a dividend, obtain a credit in the United States in 
respect of taxes paid by that colonial company. If, how- 
ever (as is more likely to be the case), the American 
holds shares in and receives a dividend from a U.K. com- 
pany operating in that colony, it will be seen that merely 
writing the name of the colony in place of the United 
Kingdom in Article XUI does not permit him to obtain 
a credit in respect of the colonial tax paid by the U.K. 
company ; all he can claim is relief in respect of the 
net U.K. taxes paid by the company. 

77. It is important to the British overseas mining indus- 
try that full multilateral double taxation relief should be 
available. This is among the facilities which London must 
offer if this country is to regain its status as a leading 
centre of world mining. We therefore submit that: — 

(i) existing and new bilateral double taxation agree- 
ments should be extended so as to .bring in the over- 
seas territories of both contracting parties, and 

(ii) in bringing in those territories the agreements 
should be made fully multilateral. 
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( f ) Bilateral agreements 

78. Until full unilateral relief becomes available it is 
important that the bilateral agreements should in all cases 
be adequate. We realise the difficulties which the Inland 
Revenue negotiators have experienced in 'their dealings 
with certain countries and we fully appreciate the results 
which they have so far achieved in the field of bilateral 
treaties. We feel, however, that fresh approaches should be 
made to those countries with which it has not yet been 
practicable to complete treaties substantially on the lines 
of the model agreements. Obvious examples of agree- 
ments which need broadening (particularly so far as con- 
cerns the arrangements for double taxation credits) are 
those with South Africa and France. 

(g) Allocation of expenses to income 

79. Where a finance company receives dividends from 
overseas which form part of its Case I assessment, the 
amount on which douible taxation relief for income tax 
may be claimed is limited to the Case I assessment. That 
assessment may well be less than the foreign dividends 
where expenses exceed other inoome not taxed at source 
and this limits the claim for double taxation relief. 

80. In addition to the Case I income the profits of such a 
company are likely to include dividends from U.K. com- 
panies, interest from Government securities or other 
income received under deduction of income tax. If this 
other income had been received gross it would also have 
been brought into the Case I assessment of the finance 
company and would thus have reduced or eliminated any 
restriction on the relief available in respect of the overseas 
dividends. 

81. In the company’s assessments to profits tax and the 
proposed excess profits levy, interest from Government 
securities or similar sources would be brought into the 
computations whether or not it was taxed at source. Thus, 
for purposes of these taxes, the expenses are effectively set 
against the company’s entire income. It will be seen from 
this that a position may anise where double taxation relief 
against income tax is restricted but where there is no 
restriction on the relief available against profits tax or 
the excess profits levy on the same income. 

82. The interest from Government securities or similar 
income is just as much a part of the profits of the trade of 
a finance company as is the income which falls to be 
included in the Case I computation and it appears to us 
inequitable that the deduction of tax at source should 
operate to restrict double taxation relief. 

83. One way of removing this anomaly would be to 
allow a company in the circumstances described to set 
expenses primarily against income taxed at source through 
the medium of a management expenses claim. This is at 
present prevented by Section 33 (1), Income Tax Aot, 1918 
(Section 425 (1), Income Tax Act, 1952) which allows 
management expenses claims only where the company has 
not been charged to tax under Sohedule D, Case I. 

84. We accordingly submit that the law should be revised 
to allow management expenses claims to be made in respect 
of income tax deducted at source even where the tax- 
payer has also been subject to an assessment under Schedule 
D, Case I. This would preserve the principle .that allow- 
ances may be set primarily against the taxpayer’s most 
highly taxed income. 

(ft) Complexity of double taxation arrangements 

85. We are most perturbed by the growing complexilty 
of the calculations necessary in order to establish a claim 
for double taxation relief. Many of these claims have 
become so mathematically abstruse that few people can 
understand them and even fewer are capable of preparing 
them. To the present difficulties of preparing claims for 
relief against profits tax and income tax will shortly be 
added new problems connected with the proposed excess 
profits levy. 

86. Short of changing the whole basis of douible taxation 
relief (as, for example, along the lines mentioned in para- 
graphs 56 to 59 of this memorandum) it is not likely 
that the calculation of the relief can ever be a simple 
matter, but, the more it is freed from restrictions, the less 
complicated its calculation will 'become. For example, if 
relief which cannot be taken, in one period may be carried 



forward as is recommended in paragraph 68, then one 
difficult “ unknown ” will be removed from the calcula- 
tions. 

B.17. Are any changes in the provisions against avoidance 
and evasion desirable? 

Section 36, Finance Act, 1951 (section 468, Income Tax 
Act, 1952) 

87. Where British companies are working natural re- 
sources overseas, political considerations often demand 
some measure of partnership with local interests. The 
nature of this association obviously varies from territory 
to territory and changes in sympathy with political and 
economic development in any given territory. The 
attempt by the .above-mentioned section 36 to make the 
pattern of control inflexible and subject to veto by the 
U.K. Treasijry has created an atmosphere of hostility 
and resentment abroad which may have unfavourable 
repercussions far outweighing the narrow fiscal advantage 
which the prohibitions in the section seek to preserve for 
the United Kingdom. 

88. In some cases, political conditions in overseas terri- 
tories are such that British companies operating there 
have little hope of survival unless they emigrate. In other 
cases, overseas mining companies have remained in the 
United Kingdom from choice when the alternative of 
transferring control abroad was open to them ; the intro- 
duction of this section was a singularly ungracious gesture 
towards such companies. 

89. We submit that section 36, Finance Act, 1951 
(section 468, Income Tax Act. 1952) should be repealed. 

Profits tax 

General 

90. We believe that the profits tax is fundamentally a 
bad tax in that it falls wholly upon corporate risk bearing 
and enterprise and we submit that it should be abolished 
as soon as possible. 

(a) Incidence of the tax 

91. The main sources of corporate capital are loans, 
preference shares and ordinary shares and the incidence 
of the profits tax varies according to the manner in which 
individual companies have been capitalised. 

(i) The interest paid on loan capital is chargeable 
against profits and does not have to be taken into 
account in computing the proportion of profits on 
which the higher rate of profits tax is charged. 

(ii) Preference dividends are paid to shareholders in 
full at the contractual rate subject only to the deduction 
of income tax, and thus the preference shareholders 
do not bear directly or indireotly any part of the profits 
tax paid by the company. The dividends, however, 
are not deductible from the profits for tax purposes 
and, worse, they are taken into account in calculating 
how much of the profits is to be taxed at the higher 
rate. 

(iii) Thus the whole weight of the tax falls on the 
general funds of the company and so is ultimately 
suffered by the ordinary shareholder. 

(ft) Distortion of the capital structure 

92. It will thus be clear that the tax operates unfairly 
to the prejudice of existing companies financed largely 
by share capital, particularly those with substantial 
preference capital. 

93. The basic form of the tax makes the complete 
removal of its imperfections impossible, but as a minimum 
we submit that preference dividends should, so far as they 
are non-participating, be allowed as a deduction from the 
amount of profits assessable to profits tax and they should 
not be taken into account in arriving at gross relevant 
distributions. 

(c) Excessive distribution charges 

94. The method of assessing profits tax on a company 
is to charge the whole of its profits at the full rate of 
the tax and then to allow “ non-distribution relief ” in 
respect of that part of the profits which has not been 
paid away to shareholders. If in any later year distribu- 
tions to shareholders exceed 1 the profits of that year, then 



Printed image digitised by the University of Southampton Library Digitisation Unit 



466 



ROYAL COMMISSION ON THE TAXATION OF PROFITS AND INCOME 



2 June, 1954] 



Mr. Robert Walker, Mr. A. G. Davies, [Continued 

Mr. H. J. Hinves and Mr. T. W. Macdonald 



the non-distribution relief given during earlier periods 
may be entirely withdrawn by the imposition of a distri- 
bution charge. 

95. In this procedure there is a serious anomaly, for 
the potential withdrawal of the entire amount of non- 
distribution relief pre-supposes that the whole of the 
profits of the earlier year could, in fact, have been paid 
out to shareholders. This, however, is an impossibility, 
for out of those profits must be found income tax, profits 
tax and, in future, the excess profits levy, before any 
dividend can be paid. 

96. When a company pays a dividend it may deduct 
income tax but is not allowed to recover from its share- 
holders the profits tax or excess profits levy which it has 
paid. It is therefore physically impossible for a company 
to pay its taxes on a .profit and then to distribute the 
whole of that profit to Shareholders iby way of gross 
dividends. 

97. The practical effect of the anomaly is that a com- 
pany which had accumulated reserves before 1st January, 
1947 (the date of introduction of profits tax), or which 
has earned a capital profit, will, on the distribution at 
any time of those reserves or that profit, be deemed 
initially to have made that distribution out of ohargealble 
profits earned since 1st January, 1947, part of which have 
in fact been paid away as profits tax or excess profits levy. 

98. Thus the profits tax is capricious and discriminatory, 
for a company which had no accumulated reserves at 
the end of 1946 or no exceptional income such as a 
profit on capital account, could not be made to pay 
profits tax at the higher rate on the whole of its post- 
1946 income whereas a company which had such reserves 
or such profit on oapital account and distributed them to 
its shareholders would for all practical purposes have to 
pay the profits tax on them. 

99. We submit that the total amount on which distribu- 
tion charges may ibe made should be limited to. post- 1946 
chargeable profits which have not previously been dis- 
tributed or paid away in profits tax or excess profits levy. 

100. An extension of this anomaly arises where section 
39 (2), Finance Aot, 1947, applies. Under that section, 
where more than half of the share capital of a company 
is owned by a non-resident company, distributions to the 
latter are to be left out of account in considering what 
distributions have been made to members, thus relieving 
distributions to the overseas company from the higher rate 
of profits tax. The amounts so distributed are, neverthe- 
less, still regarded as profits retained in the business so 
that, in the event of a subsequent change in the share- 
holders of the U.K. company, the liability may arise on 
distributions from pre-1947 profits or from capital profits 
in the same manner as indicated in paragraphs 94 to 98. 

101. We submit that profits equivalent to any limitation 
in net relevant distributions to proprietors resulting from the 
application of sections 39 (2), Finance Act, 1947, should be 
entirely exempted from the higher rate of profits tax, and 
the maximum potential liability to distribution charges 
should be restricted accordingly. 

(d) Double taxation of franked investment income 

102. As the Profits Tax Acts now stand, profits tax can 

be charged several times on the same profits for, although 
dividends received from a company which has itself paid 
profits tax are regarded as franked investment income and 
excluded in calculating the income on which the recipient 
company pays profit tax, those dividends are taken into 
account in determining the proportion of the income to be 
assessed at the higher rate of profits tax. We consider 
that, since the profits underlying franked investment 
income have, by definition, already been taxed at the 
higher rate, the company receiving them should be able 
to pass them on to its own shareholders without incurring 
any additional liability to profits tax in so doing. It is 
unreasonable to insist that dividends should be regarded 
as being paid rateably out of franked and unfranked 
income ; it is debateable whether even as a matter of fact 
this is necessarily so in most cases. The effect of the 
present assumption is that earnings may be subject to 
double or multiple taxation as they are passed throueh 
successive companies. 6 



103. We therefore submit that in calculating the gross 
relevant distributions of any company there should first 
be deducted from any distributions made to its share 
holders all franked investment income which the coropanv 
has received. * ’ 



(e) Irrevocable nature of group election 

104. Section 22, Finance Act, 1937 as amended enables 
principal companies to elect that they and any or all of 
their subsidiaries shall be treated as a group for profits 
tax purposes. The election to be made under that section 
is irrevocable (save for certain transitional provisions of 
section 38, Finance Act, 1947). 

105. This may not have been very serious when the 
rate of tax was relatively low. Since the profits tax was 
introduced, however, the rate has risen in successive stages 
to 50 per cent, gross and now the method of charging 
the tax has been changed and is imposed at 22$ per cent 
net. At these higher rates and in these changed conditions 
an election made some years ago can now be a source of 
considerable hardship. The circumstances of a group of 
companies may change materially from year to year 
through causes outside its control, and it may well be that 
an election which was in the interests of all members of 
the group at the time it was made will now or at some 
time in the future prove to be against their common or 
individual interests. 

106. It may be contended that in general, where a 
company has made an election of this kind, it should have 
no right to rescind it, for the company stands to gain 
from any benefits springing from the election and should 
similarly accept any loss which may arise. We cannot 
think, however, that a company should be saddled with 
such an election 'for the whole of its life, regardless of 
changes in its circumstances, for, in particular cases, it 
may well prove to have very grave effects which neither 
the company nor the Revenue could possibly have con- 
templated. For example, cases have arisen where such an 
election has largely frustrated the operation of the double 
taxation relief arrangements. The effect of such an irre- 
vocable election is to import an undesirable element of 
chance into the fiscal legislation. 

107. We therefore submit that companies should be 
entitled (to make or revoke an election for group assess- 
ment in relation to any chargeable accounting period com- 
mencing not less than, say, three years after the first 
chargeable accounting period for which a revocation or 
election became effective, subject to such adjustment as the 
Commissioners may consider just and reasonable in the 
circumstances. At the very least, companies should be 
permitted to revise their elections on a change in the 
method of imposing the tax (such as that introduced in 
the current Finance Bill) or a material change in the rate 
at which the tax is levied. 



(f) Reimbursement of profits tax by subsidiary 
companies 

108. The effect of section 38 (3), Finance Act, 1947, as 
interpreted by the Inland Revenue, is that the profits tax 
which may be reimbursed by a subsidiary to its principal 
?. 0 “P.any is limited for tax purposes to the additional 
liability of the principal company resulting from the group 
election. This interpretation springs from 'the wording of 
section 38 (3) (b) which speaks of “ an amount by way of 
reimbursement of profits tax which by virtue of the notice 
haviing been given Is payable by that company " (i.e., the 
principal company). The subsidiary company thus obtains 
the entire ’benefit or suffers the entire disadvantage which 
may result from the group election. 



.109. Where the subsidiary company is not wholly owned, 
this is manifestly unfair and it may also have repercussions 
on any double taxation relief available to the group. For 
example, by reducing the liability to profits tax on the 
subsidiary company below what it would be if either it 
were separately assessed or the group liability were equit- 
ably apportioned, the subsection may operate to restrict 
double taxation relief available to the subsidiary. 



a V i n « mereiore suomit that section 38 (3), Finance 
Act, 1947, should be broadened so that the subsidiary 
company may pay to the principal company by way of 
reimbursement such an amount in respect of -profits tax as 
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is agreed between them to be equitable, such amount not 
to exceed the subsidiary’s liability to profits tax calculated 
on the basis that no group election had been made. 

111. We further submit that, where the principal com- 
pany has sustained a loss, the subsidiary should still be 
permitted to pay over an amount equal to its own indepen- 
dent profits tax. The present position appears to be that, 
where the group liability is less than that of the subsidiary 
regarded as a separate entity, the reimbursement to the 
principal company shall not exceed the actual assessment. 
This has the result, not only of upsetting the operation 
of double taxation relief where applicable, but also of 
causing the subsidiary to bear and to (bring into its 
accounts a figure of taxation quite unrelated to its profits. 

112. Similarly, if ithe subsidiary has incurred a loss, we 
submit that the principal company should be empowered 
to pay to that subsidiary an amount up to the difference 
between the group liability and the principal company’s 
liability calculated on the basis thalt the group election had 
not been made in respect of that subsidiary. 

113. The suggestions in the three foregoing paragraphs 
are broadly in line with the provisions which were 
applicable to group assessment for E.P.T. purposes. 



Millard Tucker Committee on the Taxation of Trading 
Profits 

114. 'In addition to the submissions set out in this 
memorandum we comment in Appendix II on certain of 
our submissions to the Millard Tuoker Committee and 
their recommendations thereon. We ask that the Royal 
Commission should consider these comments. 

9th June, 1952. 

APPENDIX I: Summary of Recommendations: 

Not reproduced. 

APPENDIX II 

Matters arising out of the Association’s submissions to the 

Millard Tucker Committee on the Taxation of Trading 

Profits 

The following recommendations made to the Millard 
Tucker Committee were accepted in whole or in substance 
by that Committee and we ask that early effect should 
be given to them. 

1. The cost of income tax or profits tax appeals 
should be allowed (BOMA paragraph 19). 

This recommendation was accepted in full by the 
Committee HJMillard Tucker paragraph 168). 

2. 'It should be permissible to spread back mining 
losses at least two years {BOMA paragraph 26). 

This was accepted by the Committee in relation to 
cessations, and they recommended that there should be 
a provision under which the owner of a business may 
carry back a loss incurred in the last year of business 
and set it against the assessments on that business for 
the three preceding years (Millard Tucker paragraphs 
80-81). 

3. Buildings and structures constructed overseas for 
occupation by, or for the welfare of* employees should 
be brought within the scope of Part III instead of Part I, 
Income Tax Act. 1945 (BOMA paragraphs 57-59). 

This recommendation was accepted in full by the 
Committee, and it was recommended that allowances 
should be calculated by reference to “ output formula ” 
(Millard Tuoker paragraph 245). 

4. Expenditure on office buildings overseas used in 
connection with the working of a mine, etc., should 
rank for allowances under Part III, Income Tax Act, 
1945 ('BOMA paragraphs 64-68). 

This recommendation was accepted in full following 
the Committee’s recommendation about non-industrial 
buildings generally (Millard Tucker paragraph 245). 

5. Works constructed overseas for the welfare of 
employees such as sports grounds, tennis courts, and the 
like should qualify for allowances under Part III, Income 
Tax Act, 1945 (BOMA paragraph 69). 

This recommendation was substantially accepted and 
it was recommended that the mining concern should 



be entitled to claim a balancing allowance, on any loss 
when a sports ground ceases to be used (Millard Tucker 
paragraph 243). 

6. Capital expenditure incurred on mining leases 
should qualify for an allowance under (Part HI, Income 
Tax Act, 1945 (BOMA paragraph 74). 

This was accepted in full by the Committee and it 
was recommended that allowances should be given on 
the same lines as those given under Part III, Income 
Tax Act, 1945, for other capital expenditure incurred by 
mining concerns (Millard Tucker paragraph 239). 

7. Unrealised profits on sales between companies in 
a group should be eliminated (BOMA paragraph 82). 

This was accepted in full by the Committee and it 
was recommended that where a company at the balance 
sheet date holds stock which it has purchased from 
another member of the same group it should be allowed, 
if it so desires, to value that stock at the cost to the 
company from which it was bought (Millard Tucker 
paragraph 297). 

8. A company should be permitted to gross up income 
on which relief has been obtained under section 31, 
Finance Act, 1946, thus treating that income in the 
same way as dividends received from other United 
Kingdom companies (BOMA paragraphs 115-120). 

This was accepted in full by the Committee (Millard 
Tucker paragraph 326). 

The following recommendations made by the Associa- 
tion to the Millard Tucker Committee were not referred 
to in that Committee’s report and we ask that the Royal 
Commission should now consider them. 

1. Buildings which are erected to house refineries, or 
other processing plants overseas, should be brought 
within the scope of Part IH, Income Tax Act, 1945, 
rather than Part I (BOMA paragraphs 60-63). 

2. Buildings or structures constructed for occupation 
at, or in connection with, the operation of refineries, 
etc., should rank for allowances under Part III, Income 
Tax Act, 1945, instead of being entirely excluded from 
allowances (BOMA paragraphs 60-63). 

3. Where expenditure incurred iby any member of a 
group is of such a nature that, if the entire profits of 
the group were assessed as the profits of a single trade, 
it would be allowable as a deduction in computing the 
profits of that trade, .the expenditure should be allowed 
as a deduction in computing the profits of the member 
which incurred the expenditure (BOMA paragraph 105). 

4. Where either the parent company or a subsidiary 
company 'has sustained a loss for income tax purposes, 
an appropriate payment to that company 'by the other 
should be permitted to the extent that such loss has 
reduced the income tax liability of that other company 
(BOMA paragraphs 106-107). 



Shares received as consideration for sales 

The Association’s submission (paragraphs 6-9) that an 
exchange of mining rights by a mining finance company 
for shares in an operating company should not be deemed 
a realisation was rejected by the Millard Tucker Com- 
mittee (paragraph 310) on the ground that it would involve 
giving mining finance companies preferential treatment. 
The Committee argued that the profits of businesses gener- 
ally are computed on the basis of bringing in as a credit 
the value of the consideration for any goods sold, not- 
withstanding that the consideration may be received in 
a form other than cash or that it may not actually be 
received until some time later. 

In view of the wider terms of reference of the Royal 
Commission, it is hoped that the case may be reviewed. 
We disagree with the conclusion of the Millard Tucker 
Committee that a revision of the law would involve giving 
preferential treatment to mining finance companies, for 
we submit .that in the circumstances described no profit has 
in fact been made. 

It is the function of a mining finance company to pros- 
pect for mineral deposits and, when these are found, it 
is the normal .practice to form a subsidiary company to 
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develop the property and operate the resultant mine. Thus 
the transfer of mining rights for shares in such a subsidiary 
is a normal administrative arrangement enabling the 
finance company to retain its interest in the embryonic 
business through its shareholding instead of by direct 
ownership. If the mining finance company itself were to 
develop fee mining rights no tax liability would arise, and 
it is quite clear that, at the stage when the finance company 
transfers the rights to its wholly-owned subsidiary, it would 
not be justified in taking any profit into its own accounts. 
No profit is made unless and until the finance company 
parts with all or any of the shares of the operating 
subsidiary. 



APPENDIX HI 

Summary of percentage depletion allowances in certain 
mineral producing countries 

1. United States 

The present percentage allowances authorised by Inter- 
nal Revenue Code (sections 23 (m) and 114) as amended 
are as follows : — 

For metal mines 15 per cent, of gross income 

For oil and gas wells ... 27$ per cent, of gross income 

For coal mines 10 per cent, of gross income 

For sulphur deposits ... 23 per cent of gross income 

limited in all cases to 50 per cent, of the net income after 
charging depreciation, rent and royalties, but before 
charging depletion itself. 



2. Canada 



Percentage depletion allowances are given under Section 
11 (1) (b) of the Income Tax Act and under Part XII of 
the Income Tax Regulations consolidated to 1st May, 
1951. These allow the operating company a deduction 
which is in the form of a percentage of net profits or an 
allowance per unit mined or produced. The present regu- 
lations allow depletion deductions as follows: — 



Base metals ... 
Goldmines ... 



Other precious metals 
Industrial mineral mines (non- 

bedded deposits) 

Coal mines 

Oil and gas wells 



33$ per cent, of net profits 

40 per cent, of net profits or 
$4-00 per oz. of gold pro- 
duced, whichever is the 
greater. 

33$ per cent, of net profits 

33$ per cent, of net profits. 

10 cents per ton of coal pro- 
duced 

33$ per cent, of net profits 



3. Australia 

Percentage depletion equal ito 20 per cent, of the net 
income is granted to concerns mining certain base metals 
of strategic importance, e.g., tin, tungsten, copper, niokel, 
bauxite and mica (section 23A Income Tax Assessment 
Act, 1936-1951). 



4. Southern Rhodesia 

In his Budget Speech to the Legislative Assembly on 
the 18th April, 1952, the Minister of Finance said: — 
“This year, also, with a view to the export drive 
changes are proposed in mining taxation. Both in 
America and Canada, provision exists in the taxation 
laws for depletion allowances in respect of income tax. 
In negotiations during the past year with various United 
States and Canadian mining interests, it has become 
dear that the absence of such a provision in our law 
is a major deterrent to the investment of North American 
capital in our mines. I had an opportunity, while in 
'London in January, to obtain details from the Canadian 
delegation of their practice and in consequence of the 
explanation they gave, we propose to include provision 
in this year’s annual Income Tax Act for such an allow- 
ance at the rate of 10 per cent, in Che case of gold mines 
and 5 per cent, in the case of base minerals and coal.” 

(Official 'Report, Volume 33, No. 13, Column 602.) 



APPENDIX IV 



British Overseas Mining Association 
List of 105 members on 9th June, 1952 
showing geographical and mineral interests 



Mining Finance Houses ( Category B) 

Anglo American Corporation of South' 
Africa Ltd. 

Anglo-French Exploration Company 
Ltd. 

British South Africa Company 

Camp Bird Ltd. 

Central Mining & Investment Cor- 
poration Ltd. 

Consolidated Gold Fields of South 
Africa Ltd. 

Consolidated Mines Selection Com- 
pany Ltd. 

General Mining & Finance Corpor- 
ation Ltd. 

Gold Coast Selection Trust Ltd. 

Gold Fields Rhodesian Development 
Company Ltd. 

Henderson’s Transvaal Estates Ltd. 

H.E. Proprietary Ltd. 

Johannesburg Consolidated Invest- 
ment Company Ltd. 

London & Rhodesian Mining & Land ; 
Company Ltd. 

London Tin Corporation Ltd. 

Mining Trust Ltd. 

National Mining Corporation Ltd. 

Selection Trust Ltd. 

Tanganyika Concessions Ltd. 

Union Corporation Ltd. 



direct or indirect 
interest in the ex- 
traction or treat- 
’ment of all the 
more important 
minerals. 



Consultants ( Category C) 

Bewick Moreing & Company 

McCarthy & Binns 

Powell Duffryn Technical Services Ltd. 

John Taylor & Sons 

West African Gold Corporation Ltd. 

Wilkens & Devereux Ltd. 



Mining, Smelting and Oil Companies 
and companies associated therewith 
( Categories A & D) 

Great Britain 
British Metal Corporation Ltd. 

High Speed Steel Alloys Ltd. 

Imperial Smelting Corporation Ltd. 
Johnson, Matthey & Company Ltd. 
Mond Nickel Company Ltd. 

Naylor, Benzon & Company Ltd. 
Turner & Newall Ltd. 



Europe 

Beralt Tin & Wolfram Ltd. 

Mason & Barry Ltd. 

Rio Tinto Company Ltd. 

Tharsis Sulphur & Copper Company 
Ltd. 



copper 

pyrites 

sulphur 

tin 

wolfram 



North & South America 
British Guiana Consolidated Gold-' 
fields Ltd. 

Frontino Gold Mines Ltd. 

Mountain Copper Company Ltd. 
Oroville Dredging Company Ltd. 

St. John d’el Rey Mining Company 
Ltd. 

San Francisco Mines of Mexico Ltd. 
Trinidad Leaseholds Ltd. 



copper 

gold 

lead 

oil 

pyrites 

silver 

zinc 



South Africa 

Cape Asbestos Company Ltd. 
Messina (Transvaal) Development 
Company Ltd. 

South West Africa Company Ltd. 



asbestos 

copper 

vanadium 
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chrome 

coal 

cobalt 

copper 

gold 

lead 

manganese 

vanadium 

zinc 



Ampat Tin Dredging Ltd. 
Anglo-Iranian Oil Company Ltd. 
Anglo-Burma Tin Company Ltd. 
Bangrin Tin Dredging Company Ltd. 
Burma Corporation Ltd. 

Central Provinces Manganese Ore 
Company Ltd. 

Champion Reef Gold Mines of India 
Ltd. 

Consolidated Tin Smelters Ltd. 
Gopeng Consolidated Ltd. 

Indian Copper Corporation Ltd. 
Kamunting Tin Dredging Ltd. 

Kinta Tin Mines Ltd. 

Mawchi Mines Ltd. 

Mysore Gold Mining Company Ltd. 
Nundydroog Mines Ltd. 

Ooregum Gold Mining Company of 
India Ltd. 

Siamese Tin Syndicate Ltd. 

Southern Kinta Consolidated Ltd. 
Tronoh Mines Ltd. 



copper 

gold 

lead 



oil 
tin 
wolfram 
zinc 



diamonds 

gold 

iron 



East & Central Africa 

Cam & Motor Gold Mining Company' 

(1919) Ltd. 

Globe & Phoenix Gold Mining Com- 
pany Ltd. 

Mufulira Copper Mines Ltd. 

Nchanga Consolidated Copper Mines 
Ltd. 

Phoenix Prince Gold Mining Com- 
pany Ltd. 

Rhodesian Anglo-American Ltd. 

Rhodesia Broken Hill Development 
Company Ltd. 

Rhodesia Chrome Mines Ltd. 

Rhodesian Selection Trust Ltd. 

Rhokana Corporation Ltd. 

Roan Antelope Copper Mines Ltd. 

Sinai Mining Company Ltd. 

Wankie Colliery Company Ltd. 

West Africa 

African Manganese Company Ltd. 

Amalgamated Banket Areas Ltd. 

Amalgamated Tin Mines of Nigeria 
Ltd. 

Ariston Gold Mines (1929) Ltd. 

Bisichi Tin Company (Nigeria) Ltd. 

Bremang Gold Dredging Company 
Ltd. 

Consolidated African Selection Trust 
Ltd. 

Ex-Lands Nigeria Ltd. 

Gold Coast Main Reef Ltd. 

Kaduna Prospectors Ltd. 

Kaduna Syndicate Ltd. 

Konongo Gold Mines Ltd. 

Kwahu Mining Company (1925) Ltd. 

Lyndhurst Deep Level (Gold and 
Silver) Ltd. 

Marlu Gold Mining Areas Ltd. 

Sierra Leone Development Company 
Ltd. 

Sierra Leone Selection Trust Ltd. 

Taquah & Abosso Mines Ltd. 

Reprinted from The Times of 21st December, 1953 

The Eighth Ordinary General Meeting of British Over- 
seas Mining Association was held on December 18 at 
1, London Wall Buildings, London, E.C. 

Mr. Robert Walker, M.B.E., the President, who was in 
the ohair, said: — 

An important development in the marketing of metals 
during the year under review was the restoration of free 
dealings on the London Metal Exchange in zinc as from 
January 2 and in copper as from August 5. Tin and 
lead having been freed earlier, the Metal Exchange 
is now trading again in all four metals. Metal 
prices have moved to lower levels which are causing 
producers some anxiety and in the United States there is 
a strong movement in favour of an increase in the rates 
of import duty on lead and zinc. A United Nations 
International Tin Conference has recently been discussing 
steps involving the creation of a buffer stock with a 
view to stabilizing the price of tin. 

In South Africa plans are being made for increasing 
further the production of uranium on the gold mines, and 
the Government has recently announced that expendi- 
ture on developing uranium resources would be increased 
from £40 milli on to about £50 million. It is stated that 
23 gold mines have been accepted by the Government as 
uranium producers of which four are already in produc- 
tion. 



Taxation of Income from Overseas 

The Association has repeatedly urged upon H.M. Gov- 
ernment the need to mitigate the burden of United 
Kingdom taxation on the overseas mining industry. Since 
the Income Tax Act of 1945, a number of reliefs have 
been given, and of those we are duly appreciative. They 
have, however, done no more than touch the fringe of 
the industry’s problem and have clearly failed to provide 
the stimulus required if the industry is to survive. 



Australia 

Gold Fields Australian Development' 

Company Ltd. 

Lake George Mining Corporation Ltd. 

Lake View & Star Ltd. 

New Broken Hill Consolidated Ltd. 

Sons of Gwalia Ltd. 

South Kalgurli Consolidated Ltd. 

Western Mining Corporation Ltd. 

Zinc Corporation Ltd. 

While .overseas Governments have encouraged their 
mining industries by incentive legislation, as, for example, 
in Canada, the industry directed from the United 
Kingdom has declined in size. Not a single new overseas 
mining oompany directed from this country has been 
registered since 1939 and it is estimated that, out of an 
amount exceeding £260 million raised in tile London 
market for overseas mines during the period 1946 to 
1952 inclusive, only £15 million was invested as addi- 
tional capital in overseas mines directed from the United 
Kingdom. Moreover, this latter amount includes over 
£4 .million raised by companies which have since migrated 
to the countries where their mines are situated. 

The excessive burden of United Kingdom taxation and 
the growing aspirations of nascent nationalism in overseas 
territories have resulted, in an increasing measure, in the 
practice of registering new mining companies in the terri- 
tories where die mines are situated, with boards of direc- 
tors resident in those territories. Many of these mining 
companies, though registered overseas, are affiliated to 
mining finance houses or holding companies resident and 
controlled in the United Kingdom. Dividends flowing 
from them are still taxed here, and the funds left available 
in the hands of the mining finance houses and holding 
companies for exploration and development work overseas 
are thus substantially diminished. 

It is our hope that the Royal Commission on Taxation 
in its final report will see fit to recommend that income 
from overseas mining is spared the onerous taxation rates 
prevailing in the United Kingdom. 

It is interesting to note in this connection that the 
Fiscal Commission cxf the United Nations, which has been 
studying the problem of taxation on overseas income, 
has expressed Che view that the opening up of under- 
developed territories must inevitably be hampered if 
income arising in those territories is taxed again in the 
capital-exporting countries ; it is not surprising that the 
United Kingdom practice of taxing all income regardless of 
its source is provoking growing irritation abroad, particu- 
larly within the Commonwealth. 



diamonds 

gold 

iron 

manganese 

tin 



cadmium 

copper 

gold 

lead 

silver 

zinc 
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Discrimination Against United Kingdom Companies 

I will mention one practical aspect of this matter. 
Overseas governments frequently give incentives to new 
mining concerns in their own territories in order to 
encourage them, but are, not unnaturally, .averse to doing 
this if the gainer is to be the United Kingdom Treasury. 
If the present United Kingdom practice of taxing all 
income arising overseas at the full rate continues, there 
will be increasing discrimination in overseas territories 
against companies which are controlled from or owned 
by companies resident in the United Kingdom. A recent 
example of this is that the exemption of uranium profits 
in Australia is limited to companies controlled as to 
75 per cent, by individual shareholders resident in 
Australia. Another example is that the percentage deple- 
tion allowance in Southern Rhodesia, though available to 
United States and Canadian companies, is not given to 
United Kingdom mining companies operating there. 

It is our hope that, as an immediate step, the United 
Kingdom Government will at least implement the third 
recommendation of the interim report of the Royal Com- 
mission on Taxation and allow relief in the United 
Kingdom to match any reliefs given by overseas govern- 
ments. 

Extension of Double Taxation Relief 

Another matter which I would like to mention is the 
discouraging ruling that double taxation relief is not given 
in the United Kingdom if an overseas territory happens to 
impose its taxation on mining companies in some form 
other than a straightforward income tax or profits tax. 
The fact that an overseas government finds it convenient 
to levy part or all of the total taxes on its mining industry 
in the form of royalty, export duty, or tax on turnover 
does not make the resultant levy any less of a tax burden. 
In equity such overseas taxes should be brought within 
the application of the double taxation relief, as recom- 
mended by the Association in its submissions to the 
Royal Commission. 

In passing I should like to say a word on the recent 
committee set up, under the chairmanship of Mr. 
Montague Gedge, to consider whether no-par-value shares 

EXAMINATION 

4772. Chairman: Would the British Overseas Mining 
Association come forward, please? Mr. Walker, you 
will be speaking for yourself and your colleagues, will 
you?-— Mr. Walker : No, Sir. May I say this is the repre- 
sentation of the British Overseas Mining Association? 
The President, who is Colonel Cross Brown, is abroad, 
and as past President I am attending for the purpose of 
introducing our representatives to the Commission: Mr. 
Hinves, iMr. Davies and Mr. Macdonald. 

4773. I see. Then whom may I look to to do the 
main talking?— To Mr. Davies, Sir. 

4774. Thank you. Mr. Davies, we have had from your 
organisation two memoranda, and you supplied us the 
other day with a little reprint from The Times of the 
President’s speech to your Association in December last, 
which you wanted us to look at as containing the essence 
of your material^). Is that right?— Mr. Davies : That is 
so, Sir. 

4775. Of course, we are all very familiar with the con- 
tents of your documents to which we have given attention, 
but we thought it would help us if we had a little more 
oral assistance from you on some of the points involved. 
Please do not think because I do not ask you about some- 
thing that I have not got it in my mind. It might help, 
since you have given us this reprint of your President’s 
speech, if I just ask you one or two questions about it. 
—I wonder, Sir, because your First Report( 2 ) has come 
out since the date of our evidence, whether we could by 
way of introductory remarks make one or two revisions? 

4776. Yes, certainly. — As regards overseas profits we 
put in a submission that they should only be assessable 
to United Kingdom tax in so far as they were remitted 
tp this country. The Commission examined the remittance 
basis and rejected it on various grounds, and as the 



(') Reproduced at p. 469 ante. 
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should be introduced in this country. In view of the 
representations made by other bodies generally supporting 
the adoption of no-par-value shares, this Association has 
not itself submitted any recommendation to the committee 
but would favour the adaption of no-par-value shares. 
We await the report of the committee with interest. 

Metal Statistics 

There has been an interesting development in the 
activities of the British Bureau of Non-Ferrous Metal 
Statistics. The bureau was founded jointly by the British 
Overseas Mining Association, the British Non-Ferrous 
Smelters Association, and the British Non-Ferrous Metals 
Federation to collect and publish comprehensive statistics 
relating to the production, consumption, and stocks of 
non-ferrous metals in the British Commonwealth. It has 
had the support of the Ministries of Supply and Materials 
and the principal British producers and consumers in the 
production of a monthly bulletin which gives tables and 
statistics for copper, zinc, lead, tin, antimony, and 
cadmium. The statistics so far have been limited to the 
British Commonwealth, but, with the return to freer trade, 
and in particular the reopening of the London Metal 
Exchange, the bureau now proposes .to extend the scope 
of its monthly bulletin to cover world statistics relating 
to production, consumption, export, and import of metals 
and of the main semi-manufactures. 

This .proposal was received with interest at the recent 
inaugural meeting of the International Wrought Non- 
Ferrous Metals Council, and the president of the new 
council visited England in mid-November to meet the 
chairman of the bureau and to discuss possible liaison 
between the two organizations. 

It is believed that this extension of the scope of the 
bulletin will go a long way towards filling a notable gap 
in the statistics relating to non-ferrous metals. 

The report for the year ended September 30, 1953, 
was unanimously adopted. 

Lieutenant-Colonel J. Cross Brown was elected president 
and Mr. S. E. Taylor, vice-president for the ensuing year 
and the proceedings terminated with a vote of thanks to 
the retiring president. 

OF WITNESSES 

Commission considers that the remittance basis is unwork- 
able, we wish to put forward the view that overseas profits 
and dividends should only be taxed in the country of 
origin. We had wavered a long time in our evidence when 
we were considering our iirst memorandum, whether we 
should put this in or the remittance basis. 

4777. I remember the passage in your evidence which 
deals with the possibility of an exemption of overseas 
profits. — iWe feel that the trend of international thought 
(the Fiscal Commission of the United Nations and the 
views of the International Chamber of Commerce) is 
steadily moving towards the view that the country of 
origin has not only the first claim but the only claim to 
tax profits arising within its jurisdiction. In this con- 
nection we would respectfully invite the Commission to 
look at a letter which Sir Frederick Godber sent to the 
New Commonwealth on the 27th April, 1953( 1 ), after 
the issue of your First Report, where he points out that 
there are many kinds of development overseas where 
the British form of corporate set-up is the one which Is 
most appropriate, that is a company incorporated in the 
United Kingdom with the board of directors here that 
could draw readily on the types of skill and know-how 
that could be made available here for overseas countries, 
and he ends up by saying that at present that development 
is largely inhibited. There are so many risks involved 
in setting up such a company, and the rate and scheme 
of British income tax is such that it is too great a burden 
for this type of company to bear, and if I may. Sir, I 
should like to put in a copy of that letter to the 
Commission. 

4778. Yes, certainly. — The other thing which the 
Association would like to say, and I feel this is probably 
the last time we shall say it, is that it considers the present 
tax climate in this country completely unpropitious for 
the setting up of companies here to develop new sources 

(*) Reproduced at p. 473. 
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